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Foreword
I am delighted to present AXA UK’s report into workplace injury
compensation, the second of our Compensation Culture series of
investigative research reports. The series addresses the challenges
posed by compensation culture across a wide policy range that impact
the UK economy.
This report contains propriety research data, collating the views of 200
Small and Medium Sized Enterprises (SMEs), the body of employers
that will drive the UK’s economic recovery. The findings confirm the
view that the UK is in the midst of a growing compensation culture,
one consequence of which has a negative impact on Employers’
Liability insurance premiums in the UK.
As those people employed within sections of the personal injury
industry inevitably turn their attention away from traditional areas such
as injuries occasioned by motor vehicle accidents, where the available
fees have been restricted by government intervention, it is expected
they will increasingly target the workplace.
As a result, it is likely that more and more employees may be
encouraged by the personal injury industry to pursue exaggerated
workplace injury claims against their employers.
I hope you enjoy reading this latest report.
Amanda Blanc, CEO, Commercial Lines
and Personal Intermediary, AXA UK
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Key highlights

•	Twenty four per cent of the 200
UK small and medium sized
businesses (SMEs) we questioned
have had an employee or former
employee claim against their
Employers’ Liability Insurance in
the past five years. Industry data
shows that the number of firms
experiencing a claim has risen
sharply during the last five years.
However, during the same period
there was an overall downward
trend in the number of reported
workplace injuries and accidents.
•	The liability insurance market
has made an underwriting
loss in seven of the last of ten
years; in 2012 alone this loss
amounted to £525 million. As
a result, most employers have
experienced an increase in
premiums in recent years with
a significant minority expecting
further increases to come.
•	The potential for fraudulent
claims, including cases where the
nature of the injury is exaggerated
in order to increase the value
of compensation, is a major
concern for small and medium
sized businesses. Even though
just one-in-four employers have
experienced an Employers’
Liability claim in the previous
five years, most employers (84
per cent) feel that the UK has
a problem with the so-called
“compensation culture”.

•	In 2013 the United Kingdom
had nearly 2,700 authorised
claims management companies
(CMCs). A majority of SME
owners we interviewed (64 per
cent) believe that CMCs are
completely or largely responsible
for the growth of Employers’
Liability claims and the growing
compensation culture.
•	As our survey finds, SMEs support
a wide range of measures
to address the potential
compensation culture, 80 per
cent of our respondents argued
in favour of efforts to limit the
marketing activities of CMCs.
This idea was first mooted in Lord
Young’s review of Health and
Safety at Work in 2010.
•	Small business owners appear to
have a largely positive relationship
with their insurer. However
insurers can further develop this
by proactively helping employers
to identify and manage risks
before claims occur.
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Independent commentary
from Cass Business School

Systems for dealing with work injuries vary greatly from one
country to another: none are exactly alike. Some (including
those of Germany and most US states) are ‘exclusive remedy’
workers’ compensation regimes in which injured workers
are automatically granted benefits on a no-fault basis but
prohibited from suing their employers for more compensation.
Other systems – perhaps the majority – combine no-fault
workers’ compensation with employers’ liability. UK falls into
this category. No-fault compensation for work accidents and 74
prescribed diseases is paid by the state through the Industrial
Injuries Scheme (the result of private workers’ compensation
insurance being ‘nationalised’ in the post-war Beveridge
reforms), but injured workers can also launch a claim for
damages against their employers, which, with few exceptions,
are obliged to buy private Employers’ Liability insurance.
However, the UK differs from most
other countries in that the Employers’
Liability part of the system is highly
developed and insurance is obligatory
(neither is the case in any other
major European country). When
insurance first became compulsory
in 1972 Employers’ Liability insurers
contributed only one-third to the
total amount of compensation paid,
the rest coming from the state: now
Employers’ Liability insurers pay
the greater part by far. Again, UK
employees can sue their employers
for ordinary negligence, whereas,
elsewhere, a much higher level of
fault is usually necessary. In fact, UK
employers are sometimes subject
to strict liability: that is, liable for
accidents for which they are not to
blame at all. The law on employers’
liability is an untidy mixture of
common law, statutes and regulations
(now mostly based on EU directives).
The presence of some strict liabilities
in this mixture is anomalous, because
compensation for work injuries that
are not the employer’s fault should, at
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least in theory, come from the state
and not the employer or its insurers.
The authors of this report note that
Employers’ Liability insurance has
been unprofitable in recent years.
In fact, few insurers have made any
money from Employers’ Liability
since the 1970s, showing that the
problem is not just a recent one.
Many insurers write Employers’
Liability mainly as ‘accommodation’
business – providing it as part of a
package or only to support more
profitable lines. Rising Employers’
Liability claims and poor profitability
stem from a number of factors.
These include the notorious difficulty
of pricing long-tail risks, including
industrial diseases, new forms of
which have emerged periodically
over the years to take insurers by
surprise. A second factor is the
growing bulk of workplace health
and safety law, nowadays driven
by the EU, and the accompanying
increase in the strictness of liability
rules, which makes claiming easier.
A further crucial factor has been

reductions over the years, in real
terms, in Industrial Injuries Scheme
benefits, which have increased
the incentives to make Employers’
Liability claims against employers.
In the current economic climate
this trend may well continue, and
further benefit cuts can only add to
the prevalence of Employers’ Liability
claims. A connected trend is the
tendency of successive governments
to push the cost of accidents away
from the state and into the privatelyinsured sector. For example, state
benefits paid to injured workers are
clawed back fully from Employers’
Liability insurers (originally, only 50
per cent was recovered and small
payments were exempt) and NHS
treatment costs are now also billed
to them. This process could well be
taken further, with other accident
costs, currently still borne by the
state, being transferred to employers
and insurers. A final factor is the
increasing size of injury awards,
which have consistently outstripped
both earnings and general inflation.
Given all this, further rises in
Employers’ Liability premiums
seem likely even if accident rates
continue to fall; because the trends
outlined have made Employers’
Liability claims more attractive to
injured workers, easier to make
and more expensive for insurers.
Whether there has also been a
rise in the general propensity
of injured workers to claim is a
separate question, but the AXA
research suggests that there
is at least a perception among
employers of such a ‘compensation
culture’. The survey data, reporting
responses from two hundred small
to medium enterprises, indicates a

fairly high (84 per cent) perception of there being a general compensation
culture in the UK. When asked if there was a compensation culture in
the workplace, 74 per cent felt this to be true. Inevitably, the response
appeared to be influenced by the individual company experience. Just
under a quarter of the companies surveyed had experienced an Employers’
Liability claim in the past five years. Among those companies, 81 per cent
of respondents felt there was a compensation culture in the workplace.
In terms of the distribution of past claims across the companies surveyed,
there is no indication in the survey of differences related to company size.
Medium sized companies could be ten times the size of a small company,
so the number of claims in a medium size company would be expected
to be orders of magnitude higher than in a small company. However, this
does imply that a medium size company is likely to have more experience
in the handling of claims and for a small company the impact of a claim
will be a more unusual and, most likely, a more difficult experience.
Where the survey does show a difference in claim rates is across
different sectors of business. Perhaps not surprisingly, the real estate and
construction sector displays different characteristics from, for example,
the retail sector; the claim rate for the former being three times that of
the latter. When respondents who had experienced a claim were asked
about potential accident risks in their workplace, falls, crash/impact
injuries, hearing loss and vibration white finger were rated as considerably
higher risks in real estate and construction than elsewhere. Responses
from companies without claim experience were far less discerning.
Questions about insurer provision indicated that the availability and cost of
Employers’ Liability was satisfactory, and companies which had made a claim
had, in general, found their insurers helpful. There was some support for more
advice from insurers on how to reduce the potential for workplace claims.
When it comes to reforms that reduce the cost of litigation on employers,
a large majority of respondents wanted action on several fronts, regardless
of their claims experience, and there was little variation on this across
size of company and across business sector. Among those with claims
experience there was a very strong view that there should be a full ban
on ‘no win no fee’ arrangements. In a separate question on claims
management companies, the overwhelming majority of respondents,
regardless of company size or business sector, felt that CMCs were at
least partly responsible for the claiming of accident compensation.
Professor Christopher Parsons,
Cass Business School
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The research
AXA commissioned a survey of employers in small
and medium sized enterprises. All respondents
in the survey were owners or managers working
in companies employing between five and 249
employees, all of whom were directly involved in
decisions relating to their business’s insurance
policies, including compulsory Employers’ Liability
Insurance. The research was conducted between
17 December 2013 and 13 January 2014.
All interviews were conducted by telephone.
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The “compensation culture”
and workplace claims

Workplace accidents and injuries in Britain

Economic cost to Britain

The growing cost of personal injury claims in the UK
has become a major political issue in recent years.
This concern has largely focused on the cost of motor
insurance, which has seen personal injury claims rising
to over 818,000 in 2012/13 according to figures from
the DWP Compensation Recovery Unit1. This is in spite
of a 25 per cent reduction in road casualties in 2013
compared to the 2005-09 average2. Before the last
election, the Government of the day commissioned Lord
Justice Jackson3 to undertake a major review of the
costs and incentives in the personal injuries market.
The Jackson report, published in January 2010, resulted
in several major reforms including the ban of referral
fees in an attempt to curtail the disproportionate cost
of the civil justice system in England and Wales.

Even with a downward trend, workplace injuries still
constitute a major issue:

After the 2010 election, the new coalition Government
asked Lord Young4 to look specifically at the issue of
health and safety in the workplace and the potential
concerns about growing compensation costs. With all
of the talk about a ‘compensation culture’ in the UK, it
might be surprising to learn that the trend of reported
workplace injuries is, as with road traffic accidents,
actually going down. The number of reported nonfatal injuries has fallen year-on-year since 2003/04
while the number of self-reported injuries has fallen
by around one-third over the past decade.

•	In total, employers reported over 78,000 non-fatal
injuries under RIDDOR5 and 175,000 were reported
by the Labour Force Survey.6
•	This means 312 injuries for every 100,000 workers.7
•	The most common kinds of accident
involved slips or trips (43 per cent) and
falls from a height (13 per cent).7
•	Overall, 27 million working days were lost through
injuries and illnesses in 2012/13.7
•	The total cost to society from injuries and
illnesses in the workplace was estimated
to be £13.8 billion in 2010/11.7
•	Half of this cost fell on the individual with the
remainder shared between the employer and the
Government. Reflecting the downturn trend in the
number of accidents, the estimated cost to society
has actually fallen from over £16 billion in 2006.7
•	Britain actually performs better than the EU average
in terms of accidents, fatalities and levels of selfreported work-related ill health.7

1 Number of cases registered to CRU, 1 May 2013
2 Reported road casualties by severity in Great Britain, Quarter 3, 2013, updated 6 February 2014, Department for Transport statistics
3	Lord Justice Jackson (2010) Review of Civil Litigation Costs, http://www.judiciary.gov.uk/publications-and-reports/review-of-civil-litigation-costs
4	Lord Young of Graffham (2010) Common Sense, Common Safety, https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/60905/402906_
CommonSense_acc.pdf
5	RIDDOR is an abbreviation of Reporting of Injuries, Diseases and Dangerous Occurrences Regulations. Under these regulations employers are obligated to report
workplace accidents, diseases and near occurrences to the HSE. For more information see http://www.hse.gov.uk/riddor/
6	The Labour Force Survey (LFS) is undertaken by the Office for National Statistics (ONS) and covers the employment circumstances of the UK population.
It is the largest household survey in the UK and provides the official measures of employment and unemployment.
7 Health and Safety Executive (HSE), 2013. Annual Statistics Report for Great Britain 2012/2013. Online. Last accessed 24/04/2014. http://www.hse.gov.uk/statistics/
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Costs borne by insurers and businesses
While the trend towards lower levels of reported workplace
injuries and accidents has seen a reduction in associated
costs, the market remains unprofitable for insurers. As a
whole, the liability insurance market, of which Employers’
Liability forms the major part, made an underwriting loss
of £525 million in 2012 and delivered an underwriting
loss in seven of the last ten years.8 Businesses manage
the potential liabilities arising from workplace accidents
through taking out Employers’ Liability cover, which has
been a legal requirement since 1972.9 This product
typically covers a range of workplace risks including any
legal liability to pay damages and associated legal costs
in respect of bodily injury to an employee or employees,
legal costs arising in connection with a prosecution
brought by the Health and Safety Executive or local
government enforcement authority in respect of a bodily
injury claim, as well as paying legal costs in respect of
prosecutions for corporate manslaughter. Insurers paid
out £2.7 million per day in employers’ liability claims
in 2013. The recent economic downturn has had an
impact on the claims environment with more employees
making more claims – AXA has seen an explosion of
claims for Noise Induced Hearing Loss (NIHL) in 2012
and 2013 as personal injury lawyers have shifted
their focus away from the motor sector. As a result of
this, most employers have experienced an increase in
premiums in recent years with a significant minority
expecting further increases to come (Figure 1 & 2).

Figure 1 & 2 – Half of SMEs have seen Employers’
Liability
premiums
Employers’
Liability
premium over the past five years
increase over the last five years; 39 per cent are braced for further
increases over the next 12 months10
emium over
Employers’
the past five
Liability
yearspremium over the past five years
Anticipated Employers’ Liability premium
Anticipated
over
Employers’
next year Liability pre

%

Employers’ Liability premium over last five years

Anticipated Employers’ Liability premiums over next year
7%
5%

7%

13%

5%

2%
13%

2%

11%

13%

7%

7%

8%

5%

5%

11%
37%
28%
37%

32%

37%
28%

48%

48%

Increase a lot
Increase slightly
Increase a lot
Increase slightly
Remain about the same
Decrease slightly

Remain about the same
Increase a lot
Decrease slightly
Increase slightly
Decrease a lot
Remain about the same
Don’t know
Decrease slightly

Increase a lot
Increase slightly
Remain about the same
Decrease slightly

Decrease a lot

Decrease a lot

Decrease a lot

Don’t know

Don’t know

Don’t know

8 UK Insurance Key Facts, Association of British Insurers, September 2013, p.9
9	Since the introduction of the Employers’ Liability (Compulsory Insurance) Act 1969, most employers have been required by law to insure against liability for injury or
disease. Firms must be insured for at least £5 million. Exemptions are in place for firms who employ family members or employees who are based abroad.
10 Figures may not add up to 100 per cent due to rounding
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Claims among UK small businesses
Among our survey respondents, the
claims experience for Employers’
Liability insurance shows 24 per cent
of SMEs have had an employee or
former employee claiming against
their Employers’ Liability insurance
policy in the past five years. This
proportion increases to half (50 per
cent) of the medium-sized (50249 employees) businesses that
we spoke to. Furthermore, when
asked if they have ever settled out
of court, 19 per cent of SME owners
said that they have decided on this,
usually in conjunction with their
Employers’ Liability insurer. This
proportion increases to 62 per cent
among those SMEs claiming against
their policy in the past five years.
The potential for fraudulent claims,
including cases where the nature of
the injury is exaggerated in order to
increase the value of compensation,
is a major issue in the Employers’
Liability market particularly given the
speculative nature of some of the
claims involved. It has also been
noted that during the recession,
employees who are faced with

financial pressures may be more
willing to submit dubious claims.
The cost of such fraud to insurers
is thought to be worth £1 billion
annually.11 In one case a man was
caught on camera playing rugby while
trying to claim nearly £1 million in
damages for a workplace accident.
He was jailed for eight months for
exaggerating his injuries.12 Scenarios
such as these resonate strongly with
as many as one-in-three (34 per
cent) small business owners who are
somewhat or very concerned about
the potential growth of fraudulent
or exaggerated workplace claims.
Furthermore, two-fifths (39 per cent)
of these employers are somewhat
or very concerned about the impact
of fraudulent or exaggerated claims
on business profitability. Moreover,
those businesses which have claimed
against their policy in the past five
years showed notably greater levels of
concern on both measures.
With so many firms having
experienced premium increases, with
more increases being anticipated,

there is a danger that the events of
2002 are repeated when premiums
rose by up to 40 per cent for some
firms13 and many SMEs found
themselves frozen out of the market.
Ensuring that the Employers’ Liability
market functions effectively, and
premiums are kept at affordable
levels, should therefore be a priority
for policymakers. The potential
for fraudulent activity to further
push up insurance premiums in
the Employers’ Liability market is a
concern, especially for SMEs, given
that firms are legally required to
have such insurance in place. The
prospect of insurance cover becoming
unaffordable might force some
businesses to stop trading altogether
in a worst case scenario. At the very
least, firms could be fined up to
£2,500 for any day which they are
without suitable insurance cover.14
Such negative impacts, even if only
felt by a small proportion of the UK’s
nearly five million SMEs, would clearly
have a wider impact on the economy
and job creation.

Figure 3 & 4 – Impact on UK SMEs

owth inConcern
claims
Concern
the growth
in claims
aboutabout
the growth
in claims
Concern about the growth in claims

17%

19% 19%

22%16% 16%

6%

17%

Concern about the impact on profitability

17%

21%

22% 22%

26% 26%
Not at all concerned

Very concerned

11
12
13
14

Concern about the impact on
profitability
Concern
the impact
on profit
Concern
aboutabout
the impact
on profitabilit

19%

20%

18%

at all concerned
Not at Not
all concerned

Very concerned
Very concerned

21%

22%

18% 18%

21%

19% 19%

20%

22%
22% Not
at all concern

Very concerned

The rise and rise of liability fraud, Mills and Reeves, 24 October 2012
UK Insurance Key Facts, Association of British Insurers, September 2013, p.9
Employers face fresh liability premium rises, The Daily Telegraph, 27 December 2003
Employers’ Liability (Compulsory Insurance) Act 1969, a brief guide for employers. HSE, p.5
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Reforming the UK landscape
for workplace claims

Given that many small business owners are concerned about growing levels of workplace claims
and the impact on business profitability, it is not surprising that there is an even more widespread
concern that the Employers’ Liability market is susceptible to a growing “compensation culture”.
The Institute of Actuaries has defined
this as “the desire of individuals to
sue somebody, having suffered as a
result of something which could have
been avoided if the sued body had
done their job properly.”15 Others say
it is the “excessive and unreasonable
readiness to sue and demand
compensation even for trivial injuries
and those for which the claimant may
themselves be partly to blame.”16
We asked respondents whether,
based on these definitions and their
own views, they believe that the
UK currently has a problem with
compensation claims both in general,
and specifically within the workplace.

Our findings show most employers
(84 per cent) agree that the UK
has a problem with a compensation
culture, rising to 94 per cent amongst
those claiming against their policy
in the past five years. Even though
only one-in-four SMEs said that they
had experienced a claim on their
Employers’ Liability insurance during
the last five years, we find that threequarters of SME owners (74 per cent)
think that the compensation culture
already extends into the workplace. In
reality, there are many factors which
drive the number of claims in any one
workplace including the employer’s
approach to managing workplace

health and safety and the provision
of workplace training, not to mention
the different risks associated with
certain occupations and sectors of
the economy. However, it is notable
that one-in-nine (11 per cent) SME
employers believe that their business
has a bigger ‘cultural’ problem
surrounding the level of claims made
compared to other SMEs.

Figure 5 & 6 – Do you believe there is a compensation culture in the UK?
in generalCompensation
Compensation culture
culture in
in general
general
Compensation culture in the workplace
Compensation culture
culture in
in the
the workpl
workp
Compensation
Compensation culture in general

%

Compensation culture in the workplace

7%
7%

11%

11%
11%

10%
10%
15%

84%

84%
84%
Yes
No
Don’t know

74%
Yes
Yes
No
No
Don’t know
Don’t know

15	The Cost of Compensation Culture, J. Lowe et al, 2002, section 2.1
http://www.actuaries.org.uk/research-and¬resources/documents/cost-compensation-culture-working-party-report
16 Professor Chris Parsons, Cass Business School
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15%
15%
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Dealing with the volume of compensation claims
There have been several Government reviews to propose legal and
other reforms designed to address concerns about the growing number
of compensation claims and the associated costs. This has included
reports by Lord Young, Lord Justice Jackson and Professor Ragnar
Lofstedt. Operating under distinct remits these reports have together led
to major changes across civil litigation and health and safety regulation.
In particular recommendations have aimed to streamline and clarify
health and safety regulations as well as reduce any disproportionate
financial burden being borne by businesses due to liability claims.

Table 1 – Government reviews and recommended reforms

The Jackson Review

The Young Review

The Lofstedt Review

Lord Justice Jackson’s final report proposed a series of reforms which
were “designed to control the costs of civil litigation and promote access
to justice”. This led to changes in the law enacted through the Legal Aid,
Sentencing and Punishment of Offenders (LASPO) Act 2013, such as the
banning of referral fees for personal injury claims and switching success
fee costs from the losing party (previously capped at an additional 100
per cent of legal costs) to the successful party’s client. Parties must now
submit detailed budgets to be agreed upon and not deviated from at the
start of litigation, with harsher penalties put in place for unjustified delays
or breaches of court rules. The Jackson reforms also brought about a
major reduction in the level of fixed costs under the RTA Portal, which from
July 2013 also covers employer and public liability claims.
Lord Young’s report, Common Sense, Common Safety, was submitted to
the Prime Minister following a Whitehall-wide review of health and safety.
Published on 15 October 2010, the report offered recommendations such
as dealing with compensation culture, workplace safety, insurance and
health and safety legislation. The aim of the report was to identify areas
where bureaucratic burdens could be eliminated as well as where changes
could be made to reduce the general fear of paying unjustified damages
claims. Recommendations included simplifying claims procedures,
restricting the operation of claims management companies and personal
injury lawyers and eliminating liability for police and fire services when
committing heroic acts.
Professor Ragnar Lofstedt with the Department of Work and Pensions
(DWP) released an independent review of health and safety legislation
in November of 2011. The aim of the report was to identify areas
where the burden of health and safety regulation on business could be
reduced. The report found that no radical change in health and safety
legislation was required although a number of factors existed that drove
businesses beyond proportionate safety provision. Professor Lofstedt’s
recommendations included exempting from health and safety law selfemployed persons with no risk of harming others, consolidation of
legislation, clarification for businesses on how to comply with requirements
and giving greater powers to the HSE. The Government accepted the
recommendations of the report in full and it is expected that by this year
half of all health and safety legislation will have been reviewed.17

17	A progress report on implementation of health and safety reforms, Department of Work and Pensions, 2013 https://www.gov.uk/government/uploads/system/uploads/
attachment_data/file/92634/progress-report-health-safety-reforms-feb-2013.pdf
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A key outcome of Lord Justice Jackson’s review
of civil litigation costs was the inclusion of
Employers’ and Public Liability insurance into an
electronic claims portal. This was intended to
standardise and streamline the claims process
and reduce costs. Prior to July 2013, the portal
was solely used for low value motor claims,
however currently Employers’ Liability and Public
Liability claims of up to £25,000 are processed
online with some exceptions. The aim of this
change was to reduce the financial burden being
borne by the public due to spiralling litigation
costs. Alongside online processing, claims now
must also adhere to stricter timelines and fixed
or reduced solicitors fees.
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The impact of claims management companies
Among these reviews, it was notable that the role and
regulation of claims management companies (CMCs) has
been singled out as a major driver of compensation culture.

Figure 7 – Total CMCs authorised by sector in 2011-2013
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Alongside claims for Payment Protection Insurance (PPI),
personal injury remains one of the two main drivers of
business with two-thirds of the claims management
industry currently active in the personal injury market.
In 2013 the United Kingdom had 2,254 authorised
claims management companies (CMCs).18 Figure 7
illustrates the distribution of CMCs by sector; note
that as individual CMCs operate across sectors, the
sum of the chart will be greater than the total number
of CMCs in operation. A quarter of all authorised
CMCs were located in the North West, which is a
national “hot spot” for personal injury claims.

Industrial
Injuries
Disablement

Employment
Matters

Housing
Disrepair

We can see in figure 7 how the overall number of CMCs
is falling. The ban on referral fees under LASPO in April
2013 is expected to have had a significant impact on the
market in the coming years, while efforts to improve the
regulation of CMCs have already started to see a fall in
the number of claims management companies by 314 (or
10 per cent of the market) in 2012/13, which continued
the downwards trend from 2011/12.19 Latest 2014 data
reveals a further fall in the number of CMCs authorized
to undertake personal injury claims. As of January 2014
1,400 CMCs operate in personal injury claims, down from
a peak of 2,553 in December 2011.20

18 MOJ Claims Management Regulation Annual Report 2012/2013, p.7
19 MOJ Claims Management Regulation Annual Report 2012/2013, p.6
20 Ministry of Justice Clampdown on rogue claims firms 21 February 2014
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Addressing small business
concerns about CMCs

Small business support for
broader reforms

It is clear that small business owners
in our survey still hold major concerns
and would like to see the Government
go even further. While small
businesses support a wide range of
measures to address the potential
compensation culture, 80 per cent of
our respondents argued in favour of
efforts to limit the marketing activities
of claims managers.

Looking beyond 2014, it is clear
that legal reforms will continue
to shape the market as the Legal
Aid, Sentencing and Punishment
of Offenders Act (LASPO) 2013
continues to have an impact. The
inclusion of Employers’ Liability claims
to the extended Road Traffic Portal
will also mean additional uncertainty.
However, there is widespread
business support for recent reforms
carried out as part of the Jackson
Review in 2010 and subsequent
legislative changes under LASPO
2013. For example, 78 per cent
support the ban on referral fees for
claims management companies,
an issue which has been seen as
central in fuelling the compensation
culture and pushing the costs of
both litigation and premiums for
motor insurance. However, 71 per
cent would go further in supporting
a full ban on Conditional Fee
Agreements (CFA), so-called ‘no
win, no fee’ payments.21 In those
SMEs which have experienced
a claim against their Employers’
Liability insurance, support for
such reforms is higher still.

Indeed, small business employers
take a strong line in their criticism
of CMCs with 64 per cent of SME
owners taking the view that CMCs
are completely or largely responsible
for the growth of Employers’ Liability
claims and the growing compensation
culture. Only four per cent thought
that the issue had nothing to do
with CMCs. In line with some of the
other findings from our survey, the
experience of claiming against their
Employers’ Liability insurance policy
hardens respondents’ views against
CMCs. Seventy seven per cent of
these businesses believe that CMCs
are completely or largely responsible
for creating a UK workplace
compensation culture.

Table 2 – Other areas where SME business managers would like
to see reforms
Support a new requirement on claimants to go
through alternative dispute resolution before
pursuing a legal claim.

84%

Support making medical examination standards
tougher, which reflects the concerns already
being explored under the Ministry of Justice’s
proposals on independent medical panels.

79%

Support further streamlining of the recently
introduced online claims process, following the
extension of the RTA Portal to cover Employer
and Public Liability claims in July 2013.

58%

21	No win, no fee arrangements (Conditional Fee Arrangements -CFAs and Damages Based Agreements - DBAs) are available but the
payments lawyers can take are subject to a cap of 25% of general damages in personal injury cases.
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Improving the management
of workplace risks

A proactive role for insurers
One area where insurers can make a more positive
contribution is by proactively helping employers to
identify and manage risks before they need to make a
claim. Small business owners appear to have a largely
positive relationship with their insurer. For example, where
employers had made a claim against their Employers’
Liability policy, a large majority are happy with the way
their claim was dealt with:
•	Nearly three-quarters (74 per cent) thought that their
insurer had been somewhat or very helpful.
•	Indeed, half (51 per cent) chose the response “very
helpful”.
•	Only six per cent thought that their insurer had been
not at all helpful.
•	As a result, 85 per cent of employers maintain their
current insurer after they made a claim.
However, a different picture emerges when it comes
to risk management. With so many Employers’ Liability
policies currently sold on an intermediated basis it is
perhaps not surprising that more firms will turn to an
insurance broker or a risk consultant (61 per cent) than
contact an insurer directly (55 per cent). Currently most
employers rely on education and training around health
and safety issues. Nearly all (91 per cent) employers said
that employees are offered training to address health and
safety risks. A similar number of employers (86 per cent)
also have regular discussions with employees. The larger
SMEs (50-249 employees) that we spoke to generally
do more to reduce the chance that they will experience
workplace claims.

However, only 45 per cent of employers thought that
their insurer was helpful when it came to advising
them on how to improve their risk management, with
13 per cent saying that insurers were not helpful. The
remaining respondents were either neutral or unsure. It
is reassuring to see that the SMEs which have registered
a claim against their policy in the past five years are
more likely to view their insurance provider as helpful.
Concerns about ‘slips and trips’ outweigh
emerging risks
Our findings illustrate why it is important to examine
how SMEs currently manage the risks associated with
workplace claims.
In line with the Government statistics highlighted in
section 4, our findings reveal that among those one-infour small businesses which have experienced Employers’
Liability claims in the past five years, this is often driven
by “slips and trips” as the biggest single source of claims.
In addition, slips and trips are seen as the biggest single
potential risk factor facing employers. The perception of
future risks is largely shaped by past claims experience,
suggesting that employers are not well placed to identify
future risks as they emerge.
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One area of emerging risk is Noise
Induced Hearing Loss or NIHL.
The latest industry claims data
suggests that issues like work-related
hearing loss are likely to become
much greater risks to employers in
future years. During the economic
downturn, the number of claims for
hearing loss has spiked dramatically
upwards. In 2013, deafness claims
accounted for 59 per cent of all of
AXA’s Employers’ Liability claims with
the total volume of claims increasing
by 100 per cent on the previous
year. This possibly reflects the LASPO
reforms resulting in claimant lawyers
chasing more remunerative lines
of personal injury business in the
Employers’ Liability market. Yet in
spite of this spike in claims, only six
per cent of SME employers think of
this as a claims risk going forward.
Noise Induced Hearing Loss (NIHL)
occurs when loud or prolonged
sounds cause damage to the inner
ear. Exposure may be to one-time
intense sounds like an explosion or

continuous noise such as a factory.
Generally sounds at or above 85
decibels are able to cause hearing
loss. This is comparable to heavy city
traffic, motorcycles or headphones
at maximum volume.22 Currently
17,00023 people suffer from
deafness, ringing in the ears or other
conditions related to excessive noise
in the workplace. However, while the
rate of new cases qualifying for the
Industrial Injuries Scheme benefit
continues to fall, the number of
claims against insurance policies has
skyrocketed. While many of these
claims are credible, many insurers are
nonetheless concerned that NIHL may
become the next whiplash in terms of
fraudulent or exaggerated claims.24
Table 3, illustrates a wide range of
issues identified by small business
owners where it could be possible
for the insurance industry to better
advise them on ways to improve their
approach to identifying and managing
risks in the workplace.

Table 3 – Ways to support UK small businesses
Advice on setting Health and Safety guidelines
Advice on manual handling and slips and trips
Advice on training programmes
Advice on issuance of Personal Protective
Equipment
Advice on Provisions and Use of Work Equipment
Regulations (PUWER)
Advice on control of hazardous substances
Advice on working at height regulations
Advice on noise monitoring

22	Noise Induced Hearing Loss, National Institute on Deafness and Other Communications Disorder, 2013
23	http://www.hse.gov.uk/Noise/advice.htm
24	Is deafness in the workplace the new whiplash, AXA, July 2013 http://www.axa.co.uk/newsroom/media-releases/2013/europeanneighbours-can-provide-uk-whiplash-reform-blueprint-–-axa-whiplash-report/
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57%
55%
55%
53%
52%
46%
44%
37%

AXA Recommendations
1.	Tougher sanctions regime for non-compliance including
a doubling of fines to £1 million, and the power to
shut down CMCs who flout privacy laws.
2.	Introduce more effective regulation to restrict the marketing
activities of referral agencies, such as claims management
companies, and personal injury lawyers, in particular to
control the volume of cold-call marketing practices.
3.	Create a more robust approach to medical assessments for workplace
injuries by extending the use of independent medical panels to cover
all personal injury claims, not simply whiplash-related personal injury
claims as currently envisaged under Ministry of Justice proposals.
4.	As part of a risk-based approach, we can clearly observe the
industrial sectors where the problem is greater. We could therefore
simplify risk assessment procedures for low hazard workplaces
such as offices, classrooms and shops. Low risk workplaces such
as these could make use of simple, online risk planning tools and
guidance, such as the online guide provided by the Health and
Safety Executive (http://www.hse.gov.uk/getting-started/index.htm).
5.	Examine the role of health and safety risk consultants. Our research
shows that they are a first port of call for many businesses, but
a number of these consultants do not have any professional
qualifications and may employ the goal of eliminating all risk from
the workplace rather than setting a proportionate approach to
dealing with the Health and Safety at Work Act and other legal
requirements. The Health and Safety Executive’s online directory
should help to promote better qualified health and safety advice, but
the potential for bad advice will remain given its voluntary nature.
6.	Promote the role of insurers. The Young Review highlighted
that insurance companies sometimes insist on costly and
unnecessary health and safety risk assessments before they
will offer insurance. While the requirement for unnecessary
risk assessments is nowhere near as widespread as originally
feared, Insurers do employ risk management specialists and are
able to advise on risk improvement which can influence future
premium levels if the result is an improved claims experience.
7.	Building on the existing guidance note for health and safety for
SME firms, the insurance industry could consider developing
a more detailed Code of Conduct on best practice for health
and safety for businesses and the voluntary sector.
8.	Better reporting of industrial diseases and injuries, including more
centralised management of the data. There are numerous agencies
involved in this process and they do not collect data in the same way
which makes it difficult to get a clear picture of workplace trends.
9.	Clearer disclosure rules covering the identification of companies
that are contacting consumers and the means by which they
received the contact details. Consumers should also be given
details on their right of redress and how to complain.
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